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STTRreRTT 2T Srefter STeram TRTEroT Sea STeqd ¢ WehaT §, St o Q& aireer & e g &t g1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

AT FCHIT T LS AT~

Revision application to Government of India:

(1) =¥ ScUTeT (e ST, 1994 HY &Ry sraa = JqTg ¢ ATHE! & a1 § YAk 91T &l
I-TT 3 TAH TG o siana QraeAsr arded Aefi af=r, SRd 91, & derer, Tsree e,
et gfRrer, Sfam v weom, €9 7, 75 f&eel: 110001 1 6 ST 9y -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid : -

@) = mer & grie & Areer ¥ S U @i @ T HUSTIR AT 3 e § AT T
YUSRIR & TAX AUSTHI # A1 o S(Id g A 4, mﬁ#rwmmmmﬁ%rﬁagﬁﬂﬁwrr
mﬁﬁiﬁwﬁmﬂﬁ'@waﬁrwﬁﬁm%ﬁﬂ??&@l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warchouse to another during the course
" of processing of the goods in a warehouse or in storage whether in ’15,6{6% in a
warehouse.




(@) W & argx T g ar veer ¥ PRt @ o At gt F ARt § sednr gew v ae
STUTE [ o [Xel o ATHe § ST WG & 1< ol g av waer & faffaa 21

In case of rebate of duty of excise on goods exported to any country or territory
- outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M  Tfe ek o AT Y & RS F e (F9rer AT g ) Rt e wmw arer g2n

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) S ScaTee it ScaTeT QI 6 YITATT & oI S ST e W il TS § 30 U e S 59
T Td 9w & garias gk, e & gRT 9Tk ar 999 1= A7 918 ¥ o sfaffaw (7 2) 1998
gTT 109 g s g g gn

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) =T TR @ (rdien) e, 2001 % W 9 & siavia AT s dear 3-8 H ar
ufed! &, e sweer & wia emasr Nq RAts & 7 7 & sfacger-eneer wa srdier smaer & Sr-ar
wfaat & @ Sfra sraeT fRar SAT =T Su W @rar § @ qew T % sfadia a=T 35-3 ¥
TR 6 3 SFaTT & qga & a1 SeR-6 AT @f I A7 gt A1l

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS smere & |y STgt 4y T Tah AT@ I AT S & gl 94 200 /- I I 6t
ST 31 ST ServRend o ATe & S4TaT g1 aF 1000/ - it e sRram 6t sy

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T Yok, el ST e Ta 9T 6 e 13 =TT 3 v srfier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  FeElT ScuTeT q[oe AT aw, 1944 & ey 35-d1/35-3 & siavid:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Iwiered IReyge ¥ FqTC SIqaX & Sarar 6t ordier, el & "rier § HHT geF, deaid
SeUTeT o T qaTeRe sTfielta =marfeeor (Reee) i afsam eeita difsHr, srgasran § 2nd qre,
FGATEAT WA, AT, NRERATR, Agaare-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form..of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate op}(‘vbh,c,,':’\w,
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) =i & meer # s Yol AT hT TATAL GiaT & AT ST et Seer & g Fy &7 e soien
&1 9 T ST =1Re =9 9= F g g¢ o & Ry 9 w9 & a=mw ¥ Rrg gafRuf o
FATATIERTOT Y TR 3TieT IT st d THI T T rees fohaT SraT € |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4)  wETITE ek STATEW 1970 FUAT WOl ® AT -1 & faviq Reiia Y ager o
TS AT SN Fereata Aofa JfEmr & areer # ¥ T @ T Iiau & 6.50 3/ &7 =y
e {&he T giaT =iy |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = X Helfera wroell sl ME=oT e arer Raw! & AR o earer sepfea fomaT Strar g S et
S[eeh, el d SCATET [ Qd FaTehs 9 Iet 14 AT ereor (Fratraied) Faw, 1982 # AR

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) WY g, Frald ITUTET o Td HaATH qrend ATl (Reee) T wia srdier & areer
¥ ST (Demand) T &€ (Penalty) & 10% Y& STHT HAT AATH gl GIeAi(eh; STTERTH I& ST
10 #Ug T &1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

el SIS e ST TATHR o Sfaid, TR GRIT dared i 7T (Duty Demanded) |
(1) €S (Section) 11D 3 qga (et iy,
(2) foraT Tea S9de Hise & iR,
(3) A< Hiee FMawl & M 6 & aga <7 TiM

T O ST S e 3 et O o Y qerT A anfier aRrer A 3 forg o o e T
AT g

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = e F widr erdver TTerenor 3 wwey STEf Qrewh erra e AT ave faaTied g av /iv &y 1y
9 3 10% ST IR A STg! et gus e g 9@ T8 F 10% T 0 AT 7 Fehell g

In view of above, an appeal against this order shall lie before
payment of 10% of the duty demanded where duty or duty and penalj;
or penalty, where penalty alone is in dispute.” :
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ORDER IN APPEAL

Shri Nikunj Rajendrakumar Bhatt, E-450, Parshwanath Township Part 1, B/h
Krishnanagar, Nava Naroda, Ahmedabad-382346 (hereinafter referred to as ‘'the
appellant’) have filed the present appeal against the Order-in-Original No.
442/AC/Demand/2022-23 dated 25.01.2023 (in short ‘/impugned order') passed by the
Assistant Commissioner, Central GST, Division-I, Ahmedabad North (hereinafter referred
to as ‘the adjudicating authority). The appellant is holding PAN No. ALJPB3021F and was
not registered with the department.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-2016, it was noticed that the
appellant in the ITR/Form-26 AS has shown substantial taxable income on which no service
tax was discharged. Letters were, therefore, issued to the appellant to explain the reasons
for non-payment of tax and to provide certified documentary evidences for said period.
The appellant neither provided any documents nor submitted any reply justifying the non-
payment of service tax on such receipts. Therefore, the income reflected in the ITR was
considered as a taxable income. The detail of the income is as under;

Table-A
EY. Value as perITR Service tax rate Service Tax liability
2015-16 18,26,450/- 14.5% 2,64,835/-

21 A Show Cause Notice (SCN) No. AR-II/Nikunj/ST/Un-Reg/2015-16 dated
09.06.2021 was, therefore, issued to the appellant proposing recovery of service tax
amount of Rs. 2,64,835/- along with interest under Section 73(1) and Section 75 of the
Finance Act, 1994, respectively. Imposition of penalties under Section 77(1)(a), 77(1)(c),
77(2) & Section 78 of the Finance Act, 1994 were also proposed. Service tax liability not
paid during the F.Y. 2016-17 & 2017-18 (upto June) to be ascertainable in future was also

proposed to be demanded.

3. The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs. 2,64,835/- was confirmed alongwith interest. Penalty of Rs.10,000/- under
Section 77(1)(a), penalty of Rs.10,000/- or Rs.200 per day whichever is higher was imposed
under Section 77(1)(c). Penalty of Rs. 2,64,835/- was also imposed under Section 78 of the
F.A, 1994. Penalty under Section 77(2) was not imposed.

4. Being aggrieved with the impugned order passed by the adjudicating authority, the
appellant preferred the present appeal on the grounds elaborated below :-

> The appellant claim that he is a registered medical practitioner qualified with the
Bachelor of Ayurvedic Medicine & Surgery. He is engaged in said practice since
2007. A copy of degree certificate Bachelor of Ayurvedic Medicine & Surgery is
also submitted as proof. The services rendered were healthcare services which are
exempt as per entry No.02 of Notification No.25/2012-ST dated 20.06.2012 as
amended. Hence, no registration was taken. Copy of detailed Income tax return
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> Extended period cannot be invoked in the present case as the Show Cause'Notice
was issued on 24.03.2021 for raising the demand for the extended period from F.Y
2014-15 to F.Y 2016-17. A Show Cause cum demand notice is to be issued within
18 months (which is amended and increased to 30 months w.e.f. 14" May 2016)
from the relevant date, raising a demand for tax which has not been levied or paid
or which has been short-levied or short- paid. In view thereof, the impugned order
is time barred.

> The Departmental Authority did not carry out the inquiry on the aspect whether
the Appellant deliberately evaded service tax or it was bonafide impression for non-
liability of service tax. In absence of any proper inquiry, the larger period cannot be
invoked merely on the basis of the information available on the CBDT portal.

> In the present case, the Appellant has not suppressed any information from the
Department and the Department was at all times, aware of the activities of the
Appellant. Reliance placed on the ratio laid down by the Hon'ble Apex Court in the
case of Pahwa Chemicals Private Limited vs. CCE, Delhi reported in 2005 (189) E.L.T.
257 (S.C.), wherein it has been inter alia held that; "It is settled law that mere failure
to declare does not amount to wilful mis-declaration or wilful suppression. There
must be some positive act on the part of the party to establish either wilful mis-
declaration or wilful suppression.”

> In the present case, the Authority has failed to bring on record any positive
evidence of intent to evade payment of Service tax. Having failed to discharge its
burden, onus of establishing the lack of intent to evade payment of tax cannot be
placed on the Appellant. Thus, for F.Y 2014-15, the Show Cause Notice dated
24.,03.2021 is beyond the extended period of limitation and therefore, service tax
liability —in respect of the same is ~liable to be dropped.

> No penalty or interest leviable in the facts of the present case as there is no liability
of service tax for the period in dispute. Hence, the demand for interest also cannot

sustain and no-penalty can be imposed on us. It is settled law that where the
demand itself is unsustainable, the imposition of penalty cannot sustain. Reliance

placed on the judgment of the Hon'ble Supreme Court in CCE vs. HMM Ltd.
reported in [1995 (76) ELT 497 (SC)] and Jindal Praxair Oxygen Co. Ltd. Versus
Commissioner of C. Ex., Belgaum, 2007 (208) E.L.T. 181 (Tri. - Bang.).

B. Personal hearing in the matter was held on 12.03.2024. Shri Jaykishan Vidhwani
appeared on behalf of the appellant. He informed that the appellant is a Doctor
(Ayurvedacharya) and is providing healthcare services. Hence, there is no service tax
liability in terms of Entry No.02 of Notification No.25/2012-ST and requested to set-aside

the impugned order.

6. I have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions made in the appeal memorandum as well as the
submissions made at the time of personal hearing. The issue t@’berdec;ded in the present

En REENTR,,
case is as to whether the service tax demand of Rs.2,64,835/ é(\); -‘frrr“ﬁ?d\afangthh interest
and penalties in the impugned order passed by the adjudic;

tjra au}irﬁ@n%/,.m he facts and

L,,s Al
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circumstances of the case, is legal and proper or otherwise? The demand pertains to the
period F.Y. 2015-16.

6.1 Ihave gone through the Certificate No.GB-I-15761 dated 30.06.2007, issued by The
Gujarat Board of Ayurvedic and Unani Systems of Medicine, Ahmedabad which certifies
that the appellant is a registered medical practitioner (Ayurvedacharya-B.AM.S.). In terms
of Entry No-2 of Notification No.25/2012-ST, “Health care services by a clinical
establishment, an authorised medical practitioner or para-medics;" are exempted
from the levy of service tax. Further, the term authorised medical practitioner is defined in
clause (d) of Para-2, which is reproduced below:-

a) ‘authorised medical practitioner” means a medical practitioner
registered with any of the councils of the recognised system of medicines
established or recognized by law in India and includes a medical professional
having the requisite qualification to practice in any recognised system of
medlicines in India as per any law for the time being in force; -

6.2 The appellant is an authorized Ayurved Medical practitioner and is registered as
Ayurvedacharya BAMS (Bachelor of Ayurvedic Medicine & Surgery) with the Gujarat Board
of Ayurvedic and Unani Systems of Medicine, Ahmedabad. Further, it is noticed that the
entire demand has been raised on the income of Rs.18,26,450/- reflected in the ITR. Itis
observed that the appellant in the ITR has shown the said income under sale of services
and has mentioned the nature of business as Medical Professional. He is a proprietor of
'Pooja Clinic. Ifind that the services provided by the appellant is a healthcare service as
- Ayurved & Unani is also a recognized system of medicine and squarely covered under
Entry no.2 of the above notification, hence exempted. As the income earned was by
rendering the above healthcare service, I find that the said income of Rs.18,26,450/- shall
not be taxable and therefore the service tax demand of Rs.2,64,835/- on such income
shall not sustain on merits.

7. When the demand is not sustainable, the recovery of interest, imposition of late
fees and penalties also does not arise.

K In light of above discussion and findings, I set-aside the impugned' order and allow
the appeal filed by the appellant.

9.  3yuiicTehdl ERT Gor T 978 31dYel T fAUeRT 3WRI alich & fohar Simar &1
The appeal filed by the appellant stands disposed of in above terms. /Q’ C q
SATeTdg SteT

3 (371dTed)
Dated: 9 .63.2024

TATOd/Attested :
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To,

Shri Nikunj Rajendrakumar Bhatt, - Appellant

E-450, Parshwanath Township Part 1, :
- B/h Krishnanagar, Nava Naroda,

Ahmedabad-382346

The Assistant Commissioner, - Respondent
Central GST, Division-I,
Ahmedabad North

Copy to:
1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2 The Commissioner, CGST and Central Excise, Ahmedabad North.
3. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for uploading OIA on
website.

'//1./ Guard file.
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