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qt{ ;=rf+ RW wft@mM + w+abv glvq vmr { d qt Br ©TjqT qT vft WrTf@dl ;fIt qVTtT ITV vwq

qf©qTftqtWftVWq© wOwrwqmxqa6t mm & MTf%++ mtv%fqw€tv6ar el

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WHa vt€H %rlqttwr WM:-

Revision application to Government of India:

(1) +F#bruwqqqrv–rwf&fhnr,r994#turuwaQ dtt <zn 'TV vwat bmt fIstd urc=it
3q-uru qT yqq qq % afaR !qftwr gITMr ©Eftq tIf+r, wta vt©n, fqv+qm4, nv€q RvFr,
a=ft 1+tM, qbmfR TH, fm wt, q{ft®ft: rlooor=it=FtqRftqTf@ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 OC)1 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl vr©4t€Tft +qm8+vqqHt6Mn @r+ + Wt WTFrH vr wg qTWIt + vrml
wvnHtw\w€nHqVm8qTt EU Tnt q,TrMtwdnrnvr WTn+qT{q€%€ftqrugT++
vr f+tft w€nrn q8- vr@qt vf%nh€ttrqg{8'l
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(V) VNq+<T©f#MtB vr gtr tfbrtftvvr©u vr qm%WWt taBhr ql-,–Fq{ Tjrqq<

mwq T©#fBKhvBr+tqt mabqT®f%arTy nvq% tfWfRv el

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which ae
exported to any country or territory outside India.

(Tr) qftqrvv©r T;TTmf®fBqTVNT q4TF (+nq vryaq=jt)f+rf7fqw Tvr qm 8-I

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) dfhi©qra=FtuwqqqF©h!=TVT7hf@qqtvla%ftzvFq4t q{e&hqi new qt BI
wro v+ fhm +!aTfbEqrln,wftv% ara nfQn+rvqq vtvrvn+fqr©f#fM (+ 2) 1998

urn 109 ERr fq3+ fh Vv8-I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) hfhr una wv (wfM) fhmTgt, 2001Rfhrq 9 ii #nfafRtRf?gvqqf©w gT-8 ta
yfnft t, !ft7 ©Ti© % vfl gTtqr 9fq7 Wr + dtv mr b *ftV©iq-WTt% v+ wfM wtc =Ft aat
5Kbit % vr% atM qTqqq fbrT vrqr qT@1 aM vrq @rm ! vr Ij@r qfhf + +nh mtr 35- 1 t
fIgfft7 qt % !=T7T7%vw%vrq agN-6 vmm =Ft !rfI #t§+tqTfiUI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf%qvwr+qqhwqqdM77t©q vq@r@@Ttvr©r+qq6-TfT@it200/-=ftv%qcrT7=R
gTR git gO tkTTBFr vo ©TVfr @ITqT€tRt1000/- qr =M !qdTq#t WWI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

tfhiTqrvV, in#r@wqqqFqq+aqr qr wftdhfNwrTf&qwT% vfl wft©:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) NRr nqrqq gTr qf#fhm, 1944 =R urn 35-=ft/35-q % me:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) mEf&fbtr vfr.& t dnV WIWTt % mrm =Ft wfkr, wfti+t iT qnT8 # #biT erv%, MkT
uqrqT qt;r Vet €vr6( wfPgbr awTTt%rwr Wa) =Ft qf!!FI Mr #rf©m, a§qwrTV + 2=='i qTqT,

<SqHft WTB www, fttatTrn, W§qqmTq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2''dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the fowl Lal
”'”'d bank draft in f'VOUr of Asstt' Reg't'r of ' br'n'h of 'ny n'minyf$MyX:.#’ if/– -'V,,'1.&
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) qR TV WTtV + q{ I+ wRqft vr WITtqr ©TT ! at sr&ii RR qtqqT iT BrIT =Rv qr Exam wtf,b
+r + fiT=rT vmr qTf%IT !w a'q + dt sq Tft f+ fhm qa mf t qq+ Ii RR qqTRqft wMihr
qmfhFW4tvqWftvWh€hvt+n=#Tqqi+qqf@nvrTr€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @rqmq qr@ alf#fhRt r970 qqr tRitfBv qt arEdt -.1 % +mTv ftufftv iRq %NX m
SIr+vq qr IF@itv VqTft=IfI Mm yTfbmft + qB% + + vM =Ft q6 vfhn V 6.50 qt qr @mr@q

qrv–Ffa3m©n8qTVlfiF I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as presQribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qq at tHf&7vwtd+tf+kRr nqqT+fhFft =Rt gIl vfttvnqmfV7f%=rTvwreqttfH
erV, QT'ghrwwa qrvrv++qHmwft#Hqnnf@For (qKffVfl) flint, 1982 tf+fileI
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise &; Sell/ice Tui Appellate Tribunal (Procedure) Rules, 1982.

(6) dhnqr©,#dkr©wqqqFn V++qDWWft3fhramTfbrw (fReT) vh vf+wftat +vFl+
+ q&NPT (Demand) IT+ + (Penalty) qT 10% if vm Han ©fhwf el €1Mtfq1 %f$F©T if WT

10 mIg VIV el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

it#bt WiTT gIg–F aiR €RPR %3tmtT, qTTfRV RPTr q&r qt Thr (Duty Demanded) I

(1) @ (S,,tion) 1 ID b d@ f+8fftv ITfir;

(2) fhnq@a+qqahftz#ttTRm;
(3) +T8a#ftafhFft%fhM 6 % cI@hr UnI

q§lfvqr'dfRv nfl@’tq6+T{qvr qt rmT+qwft©’qTfWr m++f+qljufvnfbn
VTr el

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) mld 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded’ shall include:

(i)

(ii)

(111)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
mnount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) BV qTtqt % vR wM VTfbrwr%vv©q§Y elm %mr qj&-rTr@Kfhnfta8'Rt VFr fbu'tv
q,B br0% u,lmqql3Nqdl@r@€MfeT©a4 WTb 10% y=lax vr#tvrwFatl

In view of above, an appeal against this order shall lie befo
payment of 10% of the duty demanded where duty or duty and pen,
or pen€dty, where penalty alone is in dispute.”
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F. No. GAppl/COM/STP/4957/2023

ORDER IN APPEAL

Shri Nikunj Rajendrakumar Bhatt, E-450, Parshwanath Township Part 1, B/h

Krishnanagar, Nava Naroda, Ahmedabad-382346 (hereinafter referred to as ' the

appellant'l have filed the present appeal against the Order-in-Original No.

442/AC/Demand/2022-23 dated 25.01.2023 (in short ' impugned ordefb passed by the
Assistant Commissioner, Central GST, Division-I, Ahmedabad North (hereinafter referred

to as ’the adjudicating authorityb . The appellant is holding PAN No. AIJ-PB3021F and was

not registered with the department.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-2016, it was noticed that the

appellant in the nR/Form-26 AS has shown substantial taxable income on which no service

tax was discharged. Letters were, therefore, issued to the appellant to explain the reasons

for non-payment of tax and to provide certified documentary evidences for said period.
The appellant neither provided any documents nor submitted any replyjustifying the non-

payment of service tax on such receipts. Therefore, the income reflected in the ITR was
considered as a taxable income. The detail of the income is as under;

Table-A

I Service tax rate

14.5%18,26,450/.2015-16 2,64,835/

2.1 A Show Cause Notice (SCN) No. AR-III/Nikunj/ST/Un-Reg/2015-16 dated

09.06.2021 was, therefore, issued to the appellant proposing recovery of service tax

amount of Rs. 2l64/835/- along with interest under Section 73(1) and Section 75 of the
Finance Act, 1994, respectively. Imposition of penalties under Section 77(1)(a), 77(1)(OI

77(2) & Section 7.8 of the Finance Act, 1994 were also proposed. Service tax liabilitY not

paid during the F.Y. 2016-17 & 2017-18 (upto June) to be ascertainable in future was also

proposed to be demanded.

3. The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs. 2,64,835/- was confirmed alongwith interest. Penalty of Rs.10,000/- under

Section 77(1)(a)/ penalty of Rs.10,000/- or Rs.200 per day whichever is higher was imposed

under Section 77(1)(c). Penalty of Rs. 2/64,835/- was also imposed under Section 78 of the

F.A./ 1994. Penalty under Section 77(2) was not imposed.

4. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant preferred the present appeal on the grounds elaborated below :-

> The appellant claim that he is a registered medical practitioner qualified with the
Bachelor of Ayurvedic Medicine & SurgerY. He is engaged in said practlce slnce

2007. A copy of degree certificate Bachelor of Ayurvedic Medicine & Surgery is

also submitted as proof. The services rendered were healthcare services which are

exempt as per entry No.02 of Notification No.25/2012-ST dated 20.06.2012 as

amended. Hence/ no registration was taken. Copy of detailed Income tax return
filed for F.y 2015_161 F.y 2016_17 and F.Y 2017-18, ard submi Wu(herein the

Profession code 0604 of Medical professional is menU 3ned

}}i4



F. No. GAPPL/COM/STP/4957/2023

> Extended period cannot be invoked in the present case as the show Cause,Notice

was issued on 24.03.2021 for raising the demand for the extended period from F.y

2014-15 to F.Y 2016-17. A Show Cause cum demand notice is to be issued within

18 months (which is amended and increased to 30 months w.e.f. 14" May 2016)

from the relevant date, raising a demand for tax which has not been levied or paid

or which has been short-levied or short- paid. In view thereof/ the impugned order
is time barred.

> The Departmental Authority did not carry out the inquiry on the aspect whether
the Appellant deliberately evaded service tax or it was bonafide impression for non_

liabilitY of service tax. In absence of any proper inquiry, the larger period cannot be

invoked mereIY on the basis of the information available on the CBDT portal.

> In the present case/ the Appellant has not suppressed any information from the
Department and the Department was at all timesr aware of the activities of the

Appellant. Reliance placed on the ratio laid down by the Hon'ble Apex Court in the
case of Pahwa Chemicals Private Limited vs. CCE, Delhi reported in 2005 (189) E.LT.

257 (S.C.)/ wherein it has been inter alia held that: "It is settled law that mere failure

to declare does not amount to wilful mis-declaration or wilful suppression. There

must be some positive act on the part of the party to establish either wilful mis_

declaration or wilful suppression."

> In the present case, the Authority has failed to bring on record any positive

evidence of intent to evade payment of Service tax. Having failed to discharge its
burden, onus of establishing the lack of intent to evade payment of tax cannot be

placed on the Appellant. Thus, for F.Y 2014-15, the Show Cause Notice dated

24.03.2021 is beyond the extended period of limitation and therefore, service tax

liability in respect of the same is liable to be dropped.

> No penalty or interest leviable in the facts of the present case as there is no liability
of service tax for the period in dispute. Hence, the demand for interest also cannot

sustain and no penalty can be imposed on us. It is settled law that where the
demand itself is unsustainable, the imposition of penalty cannot sustain. Reliancd

placed on the judgment of the Hon'ble Supreme Court in CCE vs. HMM Ltd.

reported in [1995 (76) ELT 497 (SC)] and Jindal Praxair Oxygen Co. Ltd. Versus

Commissioner of C. Ex„ Belgaum, 2007 (208) E.LT. 181 (Tri. - Bang.).

5. Personal hearing irl the matter was held on 12.03.2024. Shri Jaykishan Vidhwani

appeared on behalf of the appellant. He informed that the appellant is a Doctor
(Ayurvedacharya) and is providing healthcare services. Hence, there is no service tax

liability in terms of Entry No.02 of Notification No.25/2012-ST and requested to set-aside

the impugned order.

6. 1 have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions made in the appeal memorandum as well as the

ln#!bn
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F No. GAPPL/COM/STP/4957/2023

circumstances of the case, is legal and proper or otherwise? The demand pertains to the

period F.Y. 2015-16.

6.1 1 have gone through the Certificate No.GB-1-15761 dated 30.06.2007, issued by The

GLUarat Board of Ayurvedic and Unani Systems of Medicine, Ahmedabad which certifies

that the appellant is a registered medical practitioner (Ayurvedacharya-B.A.M.S.). In terms

of Entry No-2 of Notification No.25/2012-ST, " Health care services by a clinical
establishment, an authorised medical practitioner or para-medics," are exempted

from the levy of service tax. Further, the term authorised medical practitioner is defined in

clause (d) of Para-2, which is reproduced below:-

d) “authorised medical practitioner" means a medical practitioner
registered with any of the courtdts of the recognised system of medicines

established or recognized by law in india and includes a medical professional
having the requisite qualification to practice in any recognised system of
medjcines in india as per any law for the time being in force,

6.2 The appellant is an authorized Ayurved Medical practitioner and is registered as

Ayurvedacharya BAMS (Bachelor of Ayurvedic Medicine & Surgery) with the Gujarat Board

of Ayurvedic and Unani Systems of Medicine, Ahmedabad. Further, it is noticed that the
entire demand has been raised on the income of Rs.18,26,450/- reflected in the ITR. It is

observed that the appellant in the nR has shown the said income under sale of services

and has mentioned the nature of business as Medical Professional. He is a proprietor of

'Pooja Clinic'. I find that the services provided by the appellant is a healthcare service as

Ayurved & Unani is also a recognized system of medicine and squarely covered under

Entry no.2 of the above notification, hence exempted. As the income earned was by

rendering the above healthcare service, I find that the said 'income of Rs.18,26,450/- shall
not be taxable and therefore the service tax demand of Rs.2,64,835/- on such income
shall not sustain on merits.

7. When the demand is not sustainable, the recovery of interest, imposition of late

fees and penalties also does not arise.

8. In light of above discussion and findings, I set-aside the impugned order and allow

the appeal filed by the appellant.

9. 3nR,lchdt €TaKdERa{atitnnr fhmanRhzaO&+ftwEaTaT tl
The appeal filed by the appellant stands disposed of in above terms.

31TVF (3FfrNf)

Dated: 20.63.2024

!rcqTfBa-/Attested :

3TqitWH (3T=fba),

HIsitw€t,3T6Ha©K
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Shri Nikunj Rajendrakumar Bhatt,

E-450, Parshwanath Township Part 1,

B/h Krishnanagar, Nava Naroda,
Ahmedabad-382346

Appellant

The Assistant Commissioner,

Central GST, Division-I,
Ahmedabad North

Respondent

Copy to:
1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.
2. The Commissioner, CGST and Central Excise, Ahmedabad North.

3. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for uploading OIA on
website.
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